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ABDUL GAFOOR @ KUNHUMON V. ASST. DIRECTOR, DIRECTORATE OF 

ENFORCEMENT & ORS. 

HIGH COURT OF KERALA JUDGEMENT DATED ON 27.0.2022 IN BAIL APPL. NO. 2840 

OF 2022, CRL.MISCELLANEOUS PETITION NO.375/2022 

FACTS: 

• The petitioner had allegedly committed the offences punishable under Sections 3 and 4 of PMLA 

by being involved in an investment scam that defrauded people of a total of Rs.1200 crore. 

• He was arraigned as the 12th accused in the case, arrested in March 2022 and remanded to judicial 

custody. The bail application he filed before the Special Court was dismissed in April 2022 and 

therefore, he approached the High Court with another bail application. 

 

PETITONER’S CONTENTION: 

• The petitioner submitted that the twin conditions under Section 45(1) PMLA were struck down 

and declared unconstitutional by the Apex Court in Nikesh Tarachand Shah v. Union of India & 

Anr1 and hence, the embargo under Section 45 would not apply to the case. 

• The petitioner argued that although after the amendment, the original Section 45(1) (ii) has not 

been revived or resurrected by amending the Act and therefore, as of today, there is no rigor of 

the said two further conditions under the original Section 45(1)(ii) of PMLA for releasing the 

accused on bail. 

 

RESPONDENT’S CONTENTION: 

• He submitted that there are materials on record to show his involvement in the crime and that he 

has actively and knowingly involved and assisted in the investment scheme mooted by the accused 

No.1. He added that for money launders, 'jail is the rule and bail is an exception', as confirmed in 

many landmark judgments of the Apex Court. 

• He further contended that as per the amendment the original Section 45 (1)(ii) has to be inferred 

and treated as still exists in the statute and holds the field as of today for deciding a bail application 

by an accused under PMLA.  

• He added that by amending Section 45(1), the judgment delivered by the Apex Court has virtually 

become ineffective and therefore, the prayer for bail of the petitioner has to be considered in view 

of the amended provisions of Section 45(1) of the PMLA. 

 

ISSUES AT HAND:  

 
1 AIR 2017 SC 5500 
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• Whether the 2018 amendment can restore the validity of the twin conditions and will an accused 

charged with an offence under the Act still have to satisfy the rigors of the “twin conditions” 

notwithstanding the judgment of the Apex Court in Nikesh Shah? 

 

DECISION OF THE COURT: 

• The Court observed that the jurisdiction of the Court to grant bail to a person accused of an 

offence under PMLA was circumscribed by Section 45 as amended in 2018.  

• The twin conditions under Section 45(1) before amendment were applicable only to offences 

punishable with imprisonment of more than three years under part A of the Schedule. 

• After the Supreme Court declared the twin test unconstitutional in Nikesh Shah (supra), Section 

45(1) was amended and the words "punishable for a term of imprisonment of more than three 

years under part A of the Schedule" were replaced with "under this Act".  

• The petitioner argued that although after the amendment, the original Section 45(1) (ii) has not 

been revived or resurrected by amending the Act and therefore, as of today, there is no rigour of 

the said two further conditions under the original Section 45(1)(ii) of PMLA for releasing the 

accused on bail.  

• However, the Central Government Counsel submitted that as per the amendment the original 

Section 45 (1)(ii) has to be inferred and treated as still exists in the statute and holds the field as of 

today for deciding a bail application by an accused under PMLA. He added that by amending 

Section 45(1), the judgment delivered by the Apex Court has virtually become ineffective and 

therefore, the prayer for bail of the petitioner has to be considered in view of the amended 

provisions of Section 45(1) of the PMLA 

• The Court pointed out that the amendment was introduced taking note of the same, to cure the 

lacuna the Apex Court found.  

• Thus, it was held that the twin conditions for bail declared unconstitutional by the Apex Court in 

Nikesh Shah2 stood restored by Amendment in 2018.  

• As such, applying this principle to the facts of the case, the bail application was dismissed. 

 

DEVENDER GUPTA V. CRIMINAL BUREAU OF INVESTIGATION 

CRL.M.A. 2813/2021 

BACKGROUND FACTS: 

 
2 AIR 2017 SC 5500. 
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• In the present case, the Trial Court vide order dated 11th April 2008 had framed charges against the 

petitioner for disproportionate assets of Rs.9,48,19,816.  

• The petitioner had approached the High Court challenging the order dated 7th August 2014 passed by the 

Trial Court.  

• Vide the said order, the Court dismissed an application filed by the petitioner praying for dropping of the 

criminal proceedings pending against him on the ground that the sanction as required under Section 19 of 

the Prevention of Corruption Act was not obtained from the competent authority. 

PETITIONER’S CONTENTIONS: 

• The counsel for the petitioner submitted that as the petitioner was a Group 'A' employee of the MCD, it 

was the Corporation, that was the competent authority to grant sanction in terms of Section 19 of the PC 

Act and not the Commissioner, MCD, and on this basis, the petitioner relying on multiple case laws 

submitted that the prosecution of the petitioner was without jurisdiction and against the mandate of law 

thereby making the entire proceedings void ab initio (void from initiation).  

RESPONDENT’S CONTENTIONS: 

• The respondent's counsel opposed the submission by the petitioner’s counsel and submitted that the 

petitioner joined MCD as Junior Engineer in 1986 and was promoted to Assistant Engineer in 1991.  

• He became Executive Engineer in the year 1998 and was appointed by the Commissioner MCD in exercise 

of the powers under Section 92 of the DMC Act. The Commissioner is competent to make all appointments 

in the Corporation including Category 'A' Officers, except the officers under Section 89 of the DMC Act.  

• The Commissioner MCD was the appointing authority for the petitioner. The appointing as well as removal 

authority in case of accused appellant is also the Commissioner, MCD. Hence, prosecution sanction 

accorded by Commissioner, MCD is a valid sanction. 

• The respondent with respect to Section 19 of the PCA Act and relying on the case of Prakash Singh Badal 

vs. State of Punjab3 also submitted that the petitioner has failed to establish that there has been a failure of 

justice with regards to the sanction order.  

• It is further submitted that objection of error in the sanction order has been taken when the case has already 

proceeded for trial. It is submitted that whether failure of justice has in fact been occasioned is to be 

determined only after evidence is led during the trial. 

ISSUES AT HAND: 

Whether the high court could on the account of errors in granting sanction and failure of justice under PC Act, 

interfere in a criminal prosecution at the instance of the accused who seeks midcourse relief from the criminal 

charges levelled against him.  

 
3 Prakash Singh Badal vs. State of Punjab (2007) 1 SCC 1. 
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DECISION OF THE COURT: 

 

• The court while dismissing the plea observed that, the object behind the requirement of grant of sanction 

to prosecute a public servant need not detain the Court to proceed against an officer. 

• CrPC and the PC Act, are designed to check on frivolous, mischievous and unscrupulous attempts to 

prosecute an honest public servant for acts arising out of due discharge of his duty and also to enable them 

to efficiently perform the wide range of duties casted upon him by virtue of his office. 

• It further added that the test in such cases, therefore, always is whether the act complained of has a 

reasonable connection with the discharge of official duties by the government or the public servant. If such 

connection exists and the discharge or exercise of the governmental function is prima facie founded on the 

bona fide judgment of the public servant, the requirement of sanction will be insisted upon so as to act as 

a filter to keep at bay any motivated, ill-founded and frivolous prosecution against the public servant.  

• Regarding section 19 of the PC Act, the Court was of the view that the phrase "failure of justice" is "too 

pliable or facile an expression, which could be fitted in any situation of a case" and that such expression 

many times appears as a camouflage and it is on the courts to decide whether a failure of justice indeed 

happened4.  

• It was further observed that the Trial Court, while examining the application filed by the petitioner for 

dropping of the criminal proceedings pending against him, had taken a correct view that the question of 

validity of sanction was also linked with the question whether invalid sanction had resulted in the failure of 

justice, the issue cannot be gone into during the trial unless the evidence is completely recorded.  

• The court with reference to the above, dismissed the plea.  

 

J. SEKAR @SEKAR REDDY VERSUS DIRECTORATE OF ENFORCEMENT 

 CRIMINAL APPEAL NO. 738 OF 2022.  

BACKGROUND FACTS: 

• The appellant, in this case, is the managing partner of M/s SRS Mining. He deposited Rs 312.64 Crores in 

three of the company's bank accounts. The Income Tax Department, Chennai searched the appellant's and 

others' premises on December 8 and December 9, 2016, seizing 128.495 kg of gold and money worth 

Rs.106,98,89,800. 

• On December 19, 2016, the CBI filed a complaint against the appellant and two other people under Sections 

120B, r/w 409, 420 of the Indian Penal Code, and Sections 13(2), r/w 13(1)(c), and 13(1)(d) of the 

Prevention of Corruption Act, 1988. Following the FIR, the CBI determined that the provisions under 

 
4 Town Investments Ltd. v. Deptt of Environment, (1977) 1 All ER 813. 



Anbay Legal Monthly Newsletter, White Collar Crimes Update July, 2022 || ANBAY LEGAL|| Vol. 1, Issue 1 

5 
 

Sections 2(1)(x) and 2(1)(y) of the PMLA attracted in addition to the scheduled offences, and registered the 

same against the appellant and others. 

• After conducting its investigation, the CBI handed over its final report to the Additional Sessions Judge at 

the CBI Court in Chennai, noting that there was insufficient evidence to support any information that 

might have surfaced regarding the accused. In order to have the proceedings in the PMLA case quashed, 

the appellant, therefore, went to the High Court. 

• The High Court relied on the seizure by the I.T. Department, which included the Rs. 2000 currency notes, 

to rule on the matter because, at the time of demonetization, the Government had ordered that the Rs. 500 

and Rs. 1000 currency notes cease to be legal tender.  As a result, it was said that the CBI's closure 

report could not be relied upon due to the seizure of cash notes totalling Rs. 33 crores in the denomination 

of Rs. 2000 notes.  

• The High Court ruled that while a scheduled offence may be a necessary prerequisite for initiating legal 

proceedings, the offence of money laundering is distinct from a scheduled offence because the PMLA 

addresses any concealment, possession, acquisition, or use with respect to the proceeds of the crime.  

• It was further noted by the Court, in light of Section 44 (1) of the PMLA, that even if there had been an 

observation in the bail application, the absence of any evidence linking the applicant to the commission of 

any offence would not be sufficient to stop the proceedings. 

• Thus, the appellant approached the Supreme Court. 

APPELANT’S CONTENTIONS: 

• The appellant's counsel claimed that because proceeds of crime are crucial property acquired from criminal 

activity associated with the scheduled offence, the prior occurrence of the scheduled offence was necessary 

for invoking PMLA. Furthermore, he claimed that the Adjudicating Authority considered the Deputy 

Director's (ED) order but decided against passing an order for attachment due to a lack of supporting 

documentation. 

• The material for commission of the offence recorded by the authorities in those proceedings could be a 

relevant factor, particularly when the Authority itself was satisfied that the proceedings in the PMLA case 

could not be continued because the offence could not be proven beyond a reasonable doubt due to a lack 

of evidence.  

RESPONDENT’S CONTENTIONS: 

• The counsel for the Enforcement Directorate argued that the order issued by the Adjudicating Authority 

pursuant to Section 5(5) PMLA was subject to the appeal currently before the Appellate Authority, and as 

a result, neither the order nor the findings contained therein were sufficient to stop the current case's 

proceedings.  

ISSUES AT HAND: 
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Whether a conviction under PMLA be allowed in so much that their exists preponderance of probability of 

commencement of an offence.  

DECISION OF THE COURT: 

 

• To decide on the issue, the bench in the judgment relied on the decision of the Supreme Court in two 

cases5 and contended that as defined under Section 2(1) (u) of PMLA for proceeds of crime, the claim and 

recovery of the property seized must be innocent. Herein, the scheduled offence could not be proven 

because of lack of evidence. The adjudicating authority could not find a record of the officials that may be 

involved with the recovered money and thus, it cannot be reasonably proven that the recovered money is 

connected with the commission of an offence under PMLA. 

• Therefore, the offence could not be proved along on probabilities when the agency is prima facie not satisfied 

that the offence under PMLA can be proved beyond a reasonable doubt. In light of the above, the court 

allowed the appeal a set aside the impugned judgement. 

 

MOHAMMAD ARIF V. ENFORCEMENT DIRECTORATE 

BLAPL No. 8882 of 2021 

BACKGROUND FACTS: 

• M/s Fine Industrious Pvt. Ltd. (FIPL) had collected a huge amount from the general public. FIPL 

transferred the amount to M/s Eva Industries and Eva Industries transferred an amount to M/s Great 

Entertainment and M/s Great Entertainment transferred an amount of Rs. 25 Crores to the company of 

the accused namely M/s Lemon Entertainment Ltd., in which the petitioner was a director, having 8.87% 

share. The petitioner had withdrawn Rs. 1.5 Crores through self-cheque. The petitioner was for the same 

prosecuted under the PMLA. In the meantime, the prosecution had also filed one supplementary/additional 

complaint petition on 10.01.2020, before the trial court.  

• The petitioner being in custody in connection with the case pending before the court of Sessions Judge-

cum-Special Judge under PMLA, Khurdha, Bhubaneswar, registered for the alleged commission of an 

offence under Sections 3 and 4 of PMLA, had filed this application under Section 439, Cr.P.C. for his 

release on bail. 

PETITIONER’S CONTENTIONS: 

• The counsel appearing for the petitioner, contended that the involvement of the petitioner is limited to 

withdrawal of Rs. 1.5 Crore through self-cheque, which he has utilized for his company and the details of 

 
5 Radheshyam Kejriwal Vs. State of West Bengal (2011)3SCC 581, Ashoo Surendranath Tewari vs. Deputy 

Superintendent of Police, EOW, CBI and Another (2020) 9 SCC 636  
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such account has already been stated during his custodial interrogation. Further, he submitted that the 

petitioner has already been examined/ interrogated by Enforcement Directorate (ED) authority and that 

all the documents relating to the company of the petitioner have already been seized by the CBI. 

• Additionally, it was also pointed out that the petitioner has always co-operated with the investigation of the 

case with CBI, so also with ED authority. Furthermore, he submitted, there is absolutely no progress in the 

case relating to the petitioner either by the ED or by the Trial Court from the date of his arrest and in the 

meantime, almost 21 months have elapsed the petitioner being in custody. Therefore, he prayed to release 

the accused on bail. 

RESPONDENT’S CONTENTIONS: 

• The Counsel for the ED, opposed the bail prayer on the grounds that there is sufficient evidence against 

the petitioner. He contended that having regard for the nature and gravity of the offence, the position and 

status of the accused with reference to the victims who are common gullible citizens, who have lost their 

money and further, there being a likelihood of fleeing from justice, the petitioner deserves no mercy by way 

of grant of the bail. 

ISSUES AT HAND: 

Whether the risk of the accused fleeing away be considered as a ground to deny bail under Prevention of Money 

Laundering Act (PMLA)? 

 

DECISION OF THE COURT: 

• The Court considered the nature and gravity of the accusation, character of evidence appearing against the 

petitioner, the stringent punishment prescribed and that there being no reasonable grounds to believe that 

the petitioner has no role in the offence alleged or not likely to commit any such offence, the prayer for 

bail was declared devoid of any merit. Accordingly, the application for bail stood rejected. 

• Reliance was placed on decision of Supreme Court in P. Chidambaram vs Directorate of Enforcement, 

which held that economic offences require systematic and analyzed investigation and, in such cases, 

interrogation would elude if the accused knows that he is protected by a bail order. 

• However, before parting with the order, the Court directed the Trial Court to expedite the trial and take 

steps to complete the trial preferably within a period of six months from the date of this order. 

 

PUNEET MOHNOT V. STATE OF RAJASTHAN 

S.B. CRIMINAL MISCELLANEOUS BAIL APPLICATION NO. 8721/2022 

BACKGROUND FACTS: 
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• In the present case, the applicant-petitioner was arrested in connection with an FIR registered at Police 

Station Pradhan Aarakshi Kendra, Anti-Corruption Bureau, Rajasthan for the offence(s) under Section 7A 

of Prevention of Corruption Act and Section 120B of IPC.  

• On account of certain reasons, he was allegedly removed from the services of the complainant, who was 

his client.  

• The applicant-petitioner alleged that he has been falsely implicated in the case due to vindictiveness of the 

complainant. 

PETITIONER’S CONTENTIONS: 

• The counsel for the petitioner-applicant submitted that the Prevention of Corruption Act, 1988 is not 

applicable upon him as he is not a public servant.  

• He further submitted that action qua the petitioner-applicant is premature.  

• He added that no action upon him can be made out, especially when none of the public officials are 

implicated in the present matter or any proceedings/criminal action is contemplated against them.  

• He also submitted that the applicant-petitioner has no criminal antecedents. 

RESPONDENT’S CONTENTIONS: 

• The respondent's counsel opposed the bail application and submitted that there is recovery of Rs.2 Lakhs 

qua the petitioner/applicant which is more than enough to attract the provisions under Section 7A of the 

said Act. 

ISSUES AT HAND: 

• Whether or not the provisions of Prevention of Corruption Act can be invoked against a private person.  

 

DECISION OF THE COURT: 

 

• The court, while granting bail to the applicant petitioner, observed, that, considering the arguments 

advanced by the counsel for the parties and looking at the overall facts and circumstances of the case and 

material on record and without commenting on the merits of the case, it was observed that the applicant-

petitioner was a Chartered Accountant and not a public servant.  

• Thus, provisions of PCA Act cannot be involved against a private person alone. Further, the applicant-

petitioner was rendering his professional services to the complainant two years prior from the date of 

occurrence and he had no criminal antecedents. 

• The court, thus, ordered that the petitioner be discharged on bail provided that he furnishes a personal 

bond and sureties to the satisfaction of learned trial Judge for his appearance before the court.  
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